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DETAILED ACTION 

Election/Restrictions 

1. Restriction to one of the following inventions is required under 35 U.S.C. 121 : 

I. Claims 1-26, drawn to a tank with motor and shaft, classified in class 366, 
subclass 250. 

II. Claim 27, drawn to a method of agitating, classified in class 366, subclass 
348. 

The inventions are distinct, each from the other because of the following reasons: 

2. Inventions I and II are related as process and apparatus for its practice. The 
inventions are distinct if it can be shown that either: (1) the process as claimed can be 
practiced by another and materially different apparatus or by hand, or (2) the apparatus 
as claimed can be used to practice another and materially different process. (MPEP § 
806.05(e)). In this case the apparatus could be used without the step of slowing the 
rotation of the agitation. In fact, the apparatus could involve a reciprocating agitator 
rather than a rotating agitator. Also, the method could be practiced without the "shaft" 
required by the apparatus claims, for example if a magnetic stirrer is involved. 

3. Because these inventions are independent or distinct for the reasons given 
above and there would be a serious burden on the examiner if restriction is not required 
because the inventions have acquired a separate status in the art in view of their 
different classification, restriction for examination purposes as indicated is proper. 

4. Because these inventions are independent or distinct for the reasons given 
above and there would be a serious burden on the examiner if restriction is not required 
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because the inventions require a different field of search (see MPEP § 808.02), 
restriction for examination purposes as indicated is proper. 

5. Because these inventions are independent or distinct for the reasons given 
above and there would be a serious burden on the examiner if restriction is not required 
because the inventions have acquired a separate status in the art due to their 
recognized divergent subject matter, restriction for examination purposes as indicated is 
proper. 

6. During a telephone conversation with Derek V. Forinash on 05 September 2006 
a provisional election was made without traverse to prosecute the invention of Group I, 
claims 1-26. Affirmation of this election must be made by applicant in replying to this 
Office action. Claim 27 is withdrawn from further consideration by the examiner, 37 
CFR 1.142(b), as being drawn to a non-elected invention. 

7. Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1.48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a request under 37 CFR 1 .48(b) and by the fee required under 37 CFR 1 . 1 7(i). 

Claim Rejections - 35 USC §112 

8. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

9. Claims 1-13 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
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applicant regards as the invention. In independent claim 1, the scope of the claim is 
unclear due to the phrase "said fluid-free compartment". While the claim first recites 
that a compartment is "free of said fluid", the phase "fluid-free compartment" would 
require that the compartment be free of any fluid. As the term "fluid" is considered to 
include gases and liquids, the phrase "fluid free compartment" contradicts the latter 
recitation that the compartment contains a pressurized gas. Similarly, in independent 
claim 6, recitation of "a fluid-free compartment" is contradicted by reciting that the 
compartment contains pressurized gas as well as a hydraulic motor. 

Claim Rejections - 35 USC § 102 

10. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

1 1 . Note that "recitation with respect to the manner in which a claimed apparatus is 
intended to be employed does not differentiate the claimed apparatus from a prior art 
apparatus" Ex parte Masham, 2 USPQ2d 1647 (Bd. Pat. App. & Inter. 1987). This 
decision specifically relates to recitation of material level is a mixing chamber, and 
therefore is very similar to the instant application. Also, "Expressions relating the 
apparatus to contents thereof during an intended operation are of no significance in 
determining patentability of the apparatus claim." Ex parte Thibault, 164 USPQ 666, 667 
(Bd. App. 1969) and "inclusion of material or article worked upon by a structure being 
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claimed, does not impart patentability to the claims" In re Otto 136 USPQ 458, 459 
(CCPA1963). 

12. Claims 1 and 6 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Wade (US 2,858,782). Regarding claim 1 , Wade (762) discloses an apparatus 
comprising a tank (10) capable of containing a fluid; and a vessel (30) within said tank, 
said vessel including a compartment that is free of said fluid; a motor (36) housed in 
said fluid-free compartment; and a shaft (34) connected to said motor and extending 
from said fluid-free compartment. Regarding claim 6, Wade (762) discloses an 
apparatus comprising an enclosure (10) including a top; a vessel (30) having a fluid free 
compartment attached to said enclosure top; a motor (36) in the compartment; and a 
shaft (34) connected to said motor and extending out of said fluid free compartment 
(see Fig. 1). 

13. Claims 1 and 6 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Hausman (US 2,042,176). Regarding claim 1, Hausman ('176) discloses an apparatus 
comprising a tank (10,1 1 ) capable of containing a fluid; and a vessel within said tank, 
said vessel including a compartment (15) that is free of said fluid; a motor (18) housed 
in said fluid-free compartment; and a shaft (31 ,32) connected to said motor and 
extending from said fluid-free compartment. Regarding claim 6, Hausman ('176) 
discloses an apparatus comprising an enclosure (10,1 1) including a top (1 1); a vessel 
having a fluid free compartment (15) attached to said enclosure top; a motor (18) in the 
compartment; and a shaft (31 ,32) connected to said motor and extending out of said 
fluid free compartment (see drawing). 
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14. Claims 1-3 are rejected under 35 U.S.C. 102(b) as being anticipated by Jarvinen 
et al. (US 4,540,290). Regarding claim 1, Jarvinen ('290) discloses an apparatus 
comprising a tank containing a fluid (see col. 1 , line 7, "tank containing liquid"); a vessel 
(15) within said tank, said vessel including a compartment that is free of said fluid; a 
motor (12) housed in said fluid free compartment; and a shaft (17) connected to said 
motor and extending from said fluid-free compartment and into said fluid. Regarding 
claim 2, said tank has an exterior that is in contact with air at an ambient art pressure, 
and where said fluid-free compartment is pressurized to a pressure exceeding the 
ambient air pressure (see col. 3, lines 21-23). Regarding claim 3, a source of 
compressed gas is located outside said tank and a conduit (9) extends between said 
compressed gas source and said fluid-free compartment adapted to communicate gas 
between said source of compressed gas and said fluid free compartment (see col. 2, 
lines 24-27). 

15. Claims 1-5, 20-23 are rejected under 35 U.S.C. 102(b) as being anticipated by 

A 

Pfleger (US 2,186,494). Regarding claim 1 , Pfleger ('494) discloses a tank (1 ) 
containing a fluid; a vessel (4) within said tank, said vessel including a compartment (an 
upper part of 4) that is free of said fluid; a motor (7,9) housed in said fluid free 
compartment; and a shaft (5 or 39 or 44 or 52) connected to said motor and extending 
from said fluid-free compartment said into said fluid. Regarding claim 2, said tank has 
an exterior that is in contact with air at an ambient air pressure, and wherein said fluid 
free compartment is pressurized to a pressure exceeding ambient air pressure (see the 
second column of page 4, lines 73-74). Regarding claim 3, a source (15,16) of 
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compressed gas is located outside said tank and a conduit (14 or 60) extending 
between said compressed gas source and said fluid-free compartment is adapted to 
communicate gas between said source of compressed gas and said fluid-free 
compartment. Regarding claim 4, a level sensor (18,19 or 36 or 54 or 55 or 46 or 47) in 
said vessel is adapted to sense fluid level and to send an electrical signal to a controller 
(12,17,24) when fluid in said vessel rises to a predetermined level; said controller 
electrically coupled to said source of compressed gas and adapted to cause said source 
of compressed gas to communicate gas via said conduit to said fluid free compartment 
upon receipt of said signal from said level detector. Regarding claim 5, a pressure-relief 
valve (23) is electrically coupled to said controller and adapted to open to cause gas to 
escape said fluid-free compartment upon receipt of a control signal from said controller. 
Regarding claim 20, Pfleger ('494) discloses a vessel (4) having an opening (57 or 29 or 
48) at a first end thereof; a control apparatus to keep fluid in said vessel below a pre- 
determined level, said control apparatus comprising a controller (12,17,24); a 
compressor (15,16) adapted to supply pressurized gas to a pressurized region in the 
vessel upon receipt of a control signal from said controller; a first level detector (18,19 
or 36 or 54 or 55 or 46 or 47) in said vessel to send a signal to said controller when said 
fluid level is said vessel rises to said first pre-determined level; and said compressor 
and said first level detector being electrically coupled to said controller (see Fig. 1). 
Regarding claim 21 , two level detectors (for example 54 and 55 or 46 and 47) for 
different levels are in the vessel. Regarding claim 22, the means (15) to stop the 
compressor from supplying are disclosed. Regarding claim 23, a pressure relief valve 
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(23) is electrically coupled to said controller and adapted to release gas from said 
pressurized region upon receipt of a signal from the controller. 

16. Claims 1-3 and 6-10 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Potter (US 2,034,419). Regarding claim 1, Potter ('419) discloses an apparatus 
comprising a tank (the lined or unlined bore as seen in Fig. 1 and other figures) . 
containing a fluid; a vessel (3 and/or 16) within the tank, said vessel including a 
compartment that is free of said fluid; a motor (2) housed in said fluid-free compartment 
(see the second column of page 3, lines 69-72); and a shaft (see the second column of 
page 2, lines 1-5) connected to the motor. Regarding claim 2, said tank has an exterior 
that is in contact with air at an ambient pressure, and said fluid-free compartment is 
pressurized to a pressure exceeding ambient pressure (see the second column of page 
2, lines 30-35). Regarding claim 3, a source (12,13) of compressed gas is located 
outside said tank and a conduit (14 or 31) extends between said compressed gas 
source and said fluid-free compartment and is adapted to communicate gas between 
said source of compressed gas and said fluid-free compartment. Regarding claim 6, 
Potter (US 2,034,419) discloses an enclosure (the lined or unlined bore as seen in Fig. 
1 and other figures) including a top (see Fig. 1); a vessel (16) attached to said enclosure 
top and extending from said top; a fluid free compartment (for example 3) in said vessel; 
a motor (2) disposed in said fluid free compartment; and a shaft (see the second column 
of page 2, lines 1-5) connected to the motor. Regarding claim 7, a conduit (31) extends 
between said fluid free compartment and a location outside said enclosure, and means 
(12,13) supply gas through said conduit into the fluid free compartment. Regarding 
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claim 8, said enclosure has an exterior that is in contact with air at an ambient pressure, 
and said fluid free compartment is pressurized to a pressure exceeding ambient air 
pressure (see the second column of page 2, lines 30-35). Regarding claim 9, said 
means for supplying gas includes a gas compressor (12) located on top said enclosure. 
Regarding claim 10, an impeller (part of 1) is in said enclosure and mounted on said 
shaft outside of said vessel. 

Claim Rejections - 35 USC § 103 

17. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

18. Claims 24 and 25 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Pfleger (US 2,186,494). The apparatus of Pfleger ('494) was discussed above. 
Pfleger ('494) further discloses a motor (7,9) disposed in said pressurized region 
connected to a rotatable shaft (5 or 39 or 44 or 52) which is connected to a pump (see 
the second column of page 1 , lines 37-42). Although the structure of the pump is not 
disclosed, the fact that the pump is operated by a rotating shaft would have suggested 
that the pump have a plurality of blades connected to the shaft to one of ordinary skill in 
the art, to impel the liquid being pumped. Regarding claim 25, the controller is 
electrically coupled to the motor (see the first column of page 2, lines 34-36). 

19. Claims 4, 5 and 11-19 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Potter (US 2,034,419) in view of Pfleger (US 2,186,494). The 
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apparatus of Potter ('419) was discussed above. While Potter ('419) does not explicitly 
state that a level detector is in said vessel, Potter ('419) does explain in the second 
column of page 4, lines 72-74, that the compressor may be controlled by a level 
detector. The details of such a system, such as the exact location of the level detector, 
are not disclosed. Pfleger ('494), also discussed above, teaches providing a level 
detector (18,19 or 36 or 54 or 55 or 37 or 46 or 47) in a vessel having a fluid free 
compartment, to control a pressurized gas source (15,16) via controller (17). It would 
have been obvious to one of ordinary skill in the art to have provided the level control 
mechanism and circuitry of Pfleger ( 4 494) in the apparatus of Potter ('41 9) because 
Potter ('419) suggests having level control of the compressor in the second column of 
page 4, lines 72-74, but does not disclose details of such a control system. Pfleger 
('494) further teaches pressure relief valve (23). 

Allowable Subject Matter 

20. Claims 19 and 26 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

Conclusion 

21 . The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David L. Sorkin whose telephone number is 571-272- 
1 148. The examiner can normally be reached on 9:00 -5:30 Mon.-FrL 



Application/Control Number: 10/803,324 Page 11 

Art Unit: 1723 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Wanda L. Walker can be reached on 571-272-1 151 . The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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